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AT
RESOLUTIONNO. A 50500

BE IT RESOLVED by the City Council of the City of Lincoln, Nebraska:
That the agreement titled Stone Bridge Creek — The Villas Conditional Annexation and
Zoning Agreement, which is attached hereto, marked as Attachment "A" and made a part hereof
by reference, between the City of Lincoln and Stonebridge Creek, LLC, outiining certain conditions
and understandings relating to the annexation of approximately 22 acres of property generally
located northwest of the |-80 and North 27th Street interchange, is approved.
BE IT FURTHER RESOLVED that the Mayor is authorized to execute the Annexation
Agreement on behalf of the City.
‘BX% BE IT FURTHER RESOLVED that the City Clerk is directed to return two fully executed
copies of this Agreement to Rick Peo, Chief Assistant City Atforney, for distribution to the Owner.
BE IT FURTHER RESOLVED that the City Clerk is directed to record the Annexation
Agreement or a sufnmary memorandum thereof with the Register of Deeds, filing fees to be paid

by the Owner.

Introduced by:

%f'

—

Approved as to Form and Legality:

AYES: Camp, Cook, Eschliman,
/ ﬂ Marvin, McRoy, Newman,
< Lo Svoboda; NAYS: None.

ADOPTED

AUG 22 2005
BY CiTY COUNCIL




CITY OF LINCOLN

Request for; [ Ordinance
El Resolution

{Do Not Write in this Space)

Bill Control No.()5R./gjDate: 7 /51?

Docketing Date g’/g‘ p/q’ ! &j/ﬁ

(To Be Entered by City Clerk)

| bATE July 27, 2005

REQUEST MADE BY

Rick Pec

DEPARTMENT
Law

DESIRED DOCKET DATE:  August 8, 2005

Emergency Measure Required:

L Yes A No

IF EMERGENCY, GIVE REASON (See Art. 6, Sec. 2 of Charter)

REASONS OR JUSTIFICATION FOR PROPOSED LEGISLATION

To approve the Stone Bridge Creek — The Villas Conditional Annexation and Zoning
Agreement between the City and Stonebridge Creek, LLC relating to the annexation of
approximately 22 acres, generally located northwest of the 1-80 and North 27th Street

Interchange.
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REQUESTOR / /V
JDOES [ DOES NOT WISH TO REVIEW AND APPROVE THIS /g oD 7«/ 70
ORDINANGE PRIOR TO ITS INTRODUCTIO DIRECTOR'S SIGNATURE DATE
TO BE USED BY THE FINANCE BEPARTMENT

BUDGET DATE: ACCOUNT NUMBER  DATE:
AND APPROPRIATE

REVIEW
BALANCES

FUND AVAILABILITY DATE:
APPROVED

DIRECTOR OF FINANCE SIGNATURE

DISTRIBUTION
Return two (2) copies to City Clerk for Docket Number




GENERAL FACT SHEET BILL NUMBER _ sk~ /9|
BRIEF TITLE APPROVAL DEADLINE | REASON
Approving the Stone Bridge Creek - The Villas
Conditional Annexation and Zoning Agreement
DETAILS POSITIONS/RECOMMENDATIONS
Sponsor Planning & Law
A resolution approving the Stone Bridge Creek - The :
Villas Conditional Annexation and Zoning Agreement
between the City and Stonebridge Creek, LL.C.,
relating to the annexation of approximately 22 acres Program
more or less of land generally located northwest of Departments, or
the 1-80 and North 27th Street Interchange. Groups Affected
Applicants/ Applicant
Proponents
City Department
Other
Discussion (Including Relationship to other Council Opponents Groups or Individuals
Actions)
Basis of Opposition
Staff For U Against
Recommendations | Reason Against
Board or BY
Commission Q0 For O Against
Recommendation O No Action Taken
4 For with revisions or conditions
(See Details column for conditions)
CITY COUNCIL U Pass
ACTIONS QO Pass (As Amended)
(For Council Use 2 Counci Sub.
Only) O Without Recommendation
O Hold
O DonotPass




DETAILS POLICY/PROGRAM IMPACT

POLICY OR O NO 0O YES
PROGRAM
CHANGE
OPERATIONAL
IMPACT
ASSESSMENT
COST AND COST of total project: $
REVENUE COST of this Ordinance/
PROJECTIONS Resolution $
RELATED annual operating
Costs $
INCREASE REVENUE
EXPECTED/YEAR 3
SOURCE OF CITY [Approximately]
FUNDS $ %
$ %,
3 %
NON CITY [Approximately]
S %
$ %
$ %
BENEFIT COST
1 Front Foot Average Assessment
Q Sqguare Foot $ $

APPLICABLE DATES:

FACT SHEET PREPARED BY:

REVIEW BY:

REFERENCE NUMBER




ATTACHMENT "A"

STONE BRIDGE CREEK - THE VILLAS
CONDITIONAL ANNEXATION AND ZONING AGREEMENT

This Stonebridge Creek 1st Conditional Annexation and Zoning Agreement

# Z 2
(“Agreement”} is made and entered into this Qé day of ' , 2005, by and between

Stonebridge Creek, L.L.C., a Nebraska limited liability company, hereinafter referred to as
“Owner,” and the City of Lincoln, Nebraska, a municipal corporation, hereinafter referred to as
“City.”

RECITALS

A. Owner has requested the City to annex approximately 22 acres more or less of land
generally located northwest of the 1-80 and North 27th Street interchange. The approximately 22

acres is hereinafter referred to as the “Property” and is legally described as:

A portion of Lots 39, 47, 49 & 50, Irregular Tracts, located in the
Southeast Quarter of Section 25, Township 11 North, Range 6 East
of the 6th P.M., Lancaster County, Nebraska, and being more
particularly described as follows:

Beginning at the southeast corner of said Lot 47, Irregular Tract, also
being on the west right-of-way line of North 27th Street, also being
the northeast corner of Lot 2, Block 5, Stone Bridge Creek Addition;
thence on the north line of said Lot 2, north 89°31'36" west, 1,085.32
feet; thence north 35°45'02" east, 419.00 feet; thence northerly on a
814.00 foot radius curve to the left, an arc length 0f 642.41 feet (long
chord bears north 13°08'30"east, 625.87 feet); thence south 90°00'00"
east, 1,064.73 feet o the east line of said Lot 50, Irregular Tract, also
being on the west right-of-way line of North 27th Street; thence on
said west right-of-way line, south 20°55'40" west, 1,026.18 feet to the
point of beginning, containing 950,537.29 square feet (21.82 acres),
more or less.

B. Owner has requested the City to approve Use Permit No. 139A.
C. Owner has requested the City to approve Change of Zone No. 04081 rezoning

Ovwner’s property from AG Agriculture District to I-3 Industrial District.
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D. The City has adopted Ordinance No. 18113, hereinafter referred to as the “Impact Fee
Ordinance” based upon an Impact F ée Study prepared by Duncan Associates dated October, 2002,
that went into effect on June 2, 2003. This Impact Fee Ordinance enables the City to impose a
propottionate share of the cost of improvements to the water and wastewater systems arterial streets
- and neighborhood parks and trails necessitated by and attributable to new development.

E. A Complaint for Declaratory and Injunctive Relief has been filed in the District Court
of Lancaster County, Nebraska. This Complaint prays for judgment of the district court declaring
the Impact Fee Ordinance invalid and unenforceable and for injunctive relief enjoining the
imposition of impact fees,

F. The City is willing to annex the Property, approve the use permit, and approve the
change of zone as requested by Owner, prior to a determination as to the validity and enforceability
of the Impact Fee Ordinance, provided Owner agrees to make a guaranfeed nonrefundable
contribution to the cost of improving the City’s Water System, Water Distribution, and Wastewater
System Impact Fee Facilities necessitated by and attributable to the proposed development of the
Property in the evg:nt the Impact Fee Ordinance is held invalid or is otherwise unenforceable,

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the
parties do agree as follows:

1. Annexation by the City. The City agrees to annex the Property.

2. Permit. The City agrees to approve Use Permit No. 139A.

3. Change of Zone 04081. The City agrees to approve Change of Zone No. 04081.

4. Category Exemption from Arterial Street Impact Fees. The City agrees that

pursuant to Lincoln Municipal Code §27.82.060(b)(1) this Property is exempt from Arterial Street
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Impact Fees as the Stonebridge Creek Conditional Annexation and Zoning Agreement previously
entered into between the parties required participation by Owner in the financing of Arterial Street
Impact Fee Facility Improvements for this development.

5. Contributions for Impact Fee Facilitv Improvements.

A.  Water Distribution Impact Fee Facility Contribution. Owner agrees to contribute
$10,550.00 toward the cost of making Impact Fee Facility Improvements to thé City’s Water
Distribution Impact Fee Facilities attributable to the proposed development qf the Property.

B.  Water System Impact Fee Facility Contribution. Owner agrees to contribute
$17,010.00 toward the cost of making Impact Fee Facility Improvements to the City’s Water System
Impact Fee Facilities attributable to the proposed development of the Property.

C. Wastewater Impact Fee Facility Contribution. Owner agrees to contribute
$13,630.00 toward the cost of making Impact Fee Facility Improvements to the City’s Wastewater
Impact Fee Facilities attributable to the proposed development of the Property.

The Contributions for the above-described Impact Fee Facility Improvements reflect the
amounts attributable to 100% development of the proposed development of the Property in 2005
based upon the 2005 Impact Fee Schedules for said Impact Fee Facilities.

6. Future Cost Responsibilities. Owner understands and acknowledges that it is the

City’s position that the Impact Fee Facility Contributions by Owner under paragraph 5 of; this
Agreement do not address all the impacts the proposed development of the Property will have on the
City’s Impact Fee Facilities as set forth in the Impact Fee Study prepared by Duncan Associates
dated October, 2002. Therefore, Owner understands that the proposed development of the Property

shall be subject to the payment of impact fees.
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7. Guaranteed Pavment of Contributions.

A. Water Distribution, Water System, and Wastewater Impact Fee Facility
Contributions. Owner shall, prior to the approval of each final plat of the Property, provide the City
a bond, escrow, letter of credit, or other security agreement approved by the City Attorney in an
amount equal to a proportionate share of the Water Distribution, Water System, and Wastewater
Impact Fee Facility Contributions attributable to full development of the lots within each final plat
compared to the approved full development of the Property under this Agreement.

The above required payments of the Water Distribution, Water System, and
Wastewater Impact Fee Facility Contributions shall be paid to City within thirty days written notice
from the City that the following two events have occurred: (i) the City has constructed or awarded
a bid and entered into a contract for the improvement of an eligible Water Distribution, Water
System, and Wastewater Impact Fee Facility Improvement, and (ii) a final judgment of a court of
competent jurisdiction has declared the Impact Fee Ordinance invalid and unenforceable.

B. Inthe event a final judgment of a court of competent jurisdiction has declared
the Impact Fee Ordinance valid and enforceable, the City agrees to release the bond, escrow, letter
of credit, or other security agreement provided by Owner to guarantee the above-described
Contributions.

8. Binding Effect. This Agreement shall be binding upon and inure to the benefit of

the parties hereto and their respective heirs, devisees, personal representatives, successors and
assigns and shall inure to and run with the Property.
9. Amendments. This Agreement may only be amended or modified in writing signed

by the parties to this Agreement.
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10. Further Assurances. Each party will use its best and reasonable efforts to

sucéessfully carry out and complete each task, covenant, and obligation as stated herein. Each of the
parties shall cooperate in good faith with the other and shall do any and all acts and execute,
acknowledge, and deliver any and all documents so requested in order to satisfy the conditions set
forth herein and carry out the intent and purposes of this Agreement.

11. Governing Law. All aspects of this Agreement shall be governed by the laws of the
State of Nebraska. The invalidity of any portion of this Agreement shall not invalidate the remaining
provisions.

12. Interpretations. Any uncertainty or ambiguity existing herein shall not be interpreted

against either party because such party prepared any portion of this Agreement, but shall be
interpreted according to the application of rules of interpretation of contracts generally.

13. Construction. Whenever used herein, including acknowledgments, the singular shall
be construed to include the plural, the plural the singular, and the use of any gender shall be
construed to include and be applicable to all genders as the context shall warrant.

14. Relationship of Parties, Neither the method of computation of funding or any other
provisions contained in this Agreement or any acts of any party shall be deemed or construed by the
City, Owner, or by any third person to create the relationship of partnership or of joint venture or of
any association between the parties other than the contractual relationship stated in this Agreement.

15. Assignment. In the case of the assignment of this Agreement by any of the parties,
prompt written noticé shall be given to the other parties who shall at the time of such notice be

furnished with a duplicate of such assignment by such assignor. Any such assignment shall not

7-22-05 -5-




terminate the liability of the assignor to perform its obligations hereunder, unless a specific release
in writing is given and signed by the other parties to this Agreement.

16. Default. Owner and City agree that the annexation, preliminary plat, and change of
zone promote the public health, safety, and welfare so long as Owner fulfills ali of the conditions and
responsibilities set forth in this Agreement. In the event Owner defaults in fulfilling any of its
covenants and responsibilities as set forth in this Agreement, the City may in its legislative authority
rezone the Property to its previous designation or such other designations as the City may deem
appropriate under the then existing circumstances, or take such other remedies, legal or equitable,
which the City may have to enforce this Agreement ot to obtain damages for its breach.

17. Definitions. For purposes of this Agreement, the words and phrases "cost" or "entire
cost” of a type of improvement shall be deemed to include all design and engineering fees, testing
expenses, construction costs, publication costs, financing costs, and related miscellaneous costs. For
the purposes of this Agreement the words and phrases “building permit”, “development”, Impact Fee
Facility”, Impact Fee Facility Improvement”, and “site-related improvements” shall have the same
meaning as provided for said words and phrases in the Impact Fee Ordinance.

18. Fair Share. The City believes that it has a legitimate interest in the public health,
safety and welfare and in providing for the safe and efficient movement of vehicles on the public
arterial streets and the provision of adequate water and wastewater service as provided for in the
Impact Fee Ordinance which is promoted by requiring Owner to pay its fair share of the cost to
construct such Impact Fee Facilities and that an essential nexus exists between the City’s legitimate
interests and the conditions placed upon Owner under this Agreement. In addition, City has made
an individualized determination and found that the conditions placed upon Owner under this
Agreement are related both in nature and extent and are in rough proportionality to the projected
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adverse effects full development of the Property under the annexation and Use Permit No. 139A
would have on the City’s Impact Fee Facilities.

19. Reservation of Rights and Waivers. Notwithstanding any other provision of this

Agreement, Owner reserves the right to sue the City to determine the validity of the provisions of
this Agreement which relate to Impact Fee Facilities. No provision of this Agreement which recites
Owner’s understanding that Owner’s development will be subject to payment of impact fees, or
acknowledges that Impact Fee Facility Contributions required by this Agreement do not address all
the impacts the proposed development of the Property will have on Impact Fee Facilities, shall have
the effect of waiving Owner’s right to a judicial determination of the essential nexus, rough
proportionality or other issue of federal or state constitutionality of such requirements and/or the
procedure by which Owner’s applications were approved, or the validity of such requirements under
the Statutes of Nebraska, the Lincoln City Charter, or Lincoln Municipal Code. In consideration of
the foregoing reservation of rights, and notwithstanding such reservation, Owner releases and
discharges the City, all past, present and future members of the City Council of the City, in their
official and individual capacities, the past or present Mayor or any department director, and all other
officers agents, and employees of the City in their official and individual capacities from any and all
canses of action for money damages, penalties or attorneys fees which Owner may now have with
respect to or arising from Owner’s request for annexation and applications for Use Permii No. 139A
and change of zone approval described in Recitals A, B, and C of this Agreement and the City’s
negotiations, considerations and actions taken thereon, including but not limited to: a) claims for
violation of Owner’s rights under the United States Constitution, under 42 U.S.C. Section 1983 and
attorneys fees under 42 U.S.C. Section 1988; b) claims for just compensation for a temporary taking
of the Property pursuant to the Fifth Amendment of the United States Constitution and Article I,
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Section 21 of the Nebraska Constitution; and ¢) claims under the City’s home rule charter,
ordinances and regulations.
City acknowledges that City has included substantially identical provisions regarding

Impact Fee Facilities in other “Conditional Annexation and Zoning Agreements” which also
included this reservation of rights to sue the City to determine the validity of such provisions. Ifa
lawsuit is brought challenging such provisions under any other “Conditional Annexation and Zoning
Aéreemen ” and the provisions in such agreement which relate to Impact Fee Facilities are held
invalid due to lack of authority to require such provisions in exchange for annexation, use permit
and/or the change of zone, the City agrees that Owner shall be entitled to the benefit of such
judgment without the necessity of bringing a separate lawsuit challenging the Impact Fee Facility
provisions in this Agreement, provided that the statute of limitations in which to bring said lawsuit
has not expired.

20. Recordation. This Agreement or a notice or memorandum thereof shall be filed in
the Office of the Register of Deeds of Lancaster County, Nebraska at Owner’s cost and expense.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the

day and year first written above.

CITY OF LINCOLN, NEBRASKA,
am /icipal corporation

By:

Coleen J. Seng, Mdyor . y
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STONEBRIDGE CREEK, LL.C, aNebraska

limited lia .m\ company
By: %)

g

Member
STATE OF NEBRASKA );
) ss.
COUNTY OF LANCASTER )}

The foregoing instrument was acknowledged before me this .25 day of /% wdls,

2005, by Coleen J. Seng, Mayor of the City of Lincoln, Nebraska, a municipal corporatiéh.

»
Y ‘

GENERAL NOTARY - State of Nahraska %
ROBERT A. LEWIS i
¥ My Comm, Exp. Feb, 14, 2008

Natdry Public

STATE OF NEBRASKA )
) ss.
COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this £2& dayof July |
2005,by Fred T.Mubulka »_Managing membe. Of Stonebridge Creck, LIC, a Nebraska
limited liability company, on behalf of said company.

et O &ours

Notary Public
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